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DOCUMENTS MUST BE MANAGED PROPERLY

Luc Pariseau
Ipariseau@Iavery.ca

The complexity of the tax rules applicable

to Canadian businesses has increased
significantly over the past few years,
inevitably resulting in a greater volume

of documentation related to the tax affairs
of businesses: books of account, memoranda
from tax experts, correspondence, internal
working documents, etc. Properly managing
this documentation may bring considerable
benefits to businesses and may facilitate the
settlement of disputes with tax authorities
or avoid these disputes altogether.

We should first note that the tax laws generally
require that Canadian taxpayers carrying on

a business keep accounting records that are
adequate for determining the amounts payable
under such laws. These accounting records
must be kept for a minimum period of six

(6) years following the end of the fiscal year

to which they relate. Failing to do so may
prevent a delinguent taxpayer from successfully
challenging a notice of assessment and result
in the application of certain penalties. The tax
authorities and the courts have been more
demanding in this respect over the past

few years.

Despite these requirements, taxpayers

are not required to retain all the documents
that have any relevance whatsoever to
their tax affairs. Generally, the relevance

of retaining a specific document depends
on its usefulness for determining the
business's tax burden. To the extent that

a document is not useful to determine

the business's tax burden, it does not have
to be retained. This being said, and even though
the Act does not require that a document
be retained, it is prudent to ask oneself to
what extent the document in question may
be favourable to the taxpayer’s position.

In any event, the process of managing

the tax documentation of a business should
be well monitored and applied continuously.
Destruction of the documentation in the
context of a tax audit may result in criminal
proceedings against the persons involved.

Beyond these questions of retaining or not
retaining certain tax-related documents

of a business, one should also ensure that
documents that are essential or useful in
connection with the tax affairs of a taxpayer
are properly retained and managed. These
documents may include documents, such as
certain communications between an attorney
and his client, which are protected under

a privilege precluding the tax authorities from
requiring their production in court in certain
circumstances. It is important to manage
these documents in such a way as to avoid
losing their privileged status.

In future articles, we will revisit certain
subjects related to the one discussed in this
article, such as the client-attorney privilege,
tax-related documentation management and
the powers of the tax authorities in the context
of a tax audit. However, Canadian taxpayers
carrying on a business should, in any event,
implement a stringent policy for managing
tax-related documentation and systematic
control measures to ensure that such policy
is applied on an ongoing basis. «



THE FEDERAL LAW GOVERNING
NOT-FOR-PROFIT ORGANIZATIONS
UNDERGOES A FACE LIFT!
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Bill C-4, An Act respecting not-for-profit
corporations and certain other corporations
(the "Act") was assented to on June 23, 2009.
|t will come into force on a day to be fixed

by order in council, which it is suggested
could be during the second half of 2010.

The Act replaces Part Il of the current Canada
Corporations Act (the "CCA"), which had hardly
been amended since 1917. Not-for-profit
organizations (“NFPOs") governed under Part
I of the CCA will have three (3) years from the
date of coming into force of the Act to request
their continuance under the Act, failing which
they may be dissolved by Industry Canada.

The incorporation of an NFPO under the Act

is simplified compared to the current
procedure of requesting letter patents and
filing by-laws for approval. From now on,

the incorporation of an NFPO will be made

as of right by filing articles of incorporation.
The procedure will be similar to that used

for incorporating business corporations under
the Canada Business Corporations Act.
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The Act creates a distinction between NFPOs
that solicit funds and those that do not.

It subjects the former to more stringent
requirements than the latter with respect
to business management and financial
responsibility, for instance, by requiring them
to have a minimum of three (3) directors and
to send copies of their financial statements to
Industry Canada. Also, if an NFPO that solicits
funds is wound up, any property remaining
after the discharge of its liabilities must

be distributed to "qualified donees” within

the meaning of the Income Tax Act.

A soliciting corporation is a corporation
which, during a three-year period, received
cumulative income exceeding $10,000 in the
form of (a) gifts or legacies requested from

a3 person wha is not a member, director, officer
or employee of the NFPO at the time of the
request, or the spouse of such a person, or

a member of the family of such a person, (b)
grants or similar financial assistance received
from the federal government or a provincial
or municipal government, or an agency of
such a government; (c) gifts or legacies from
a3 corporation or other entity that has received
income in the manner described in (a) or (b).
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The test for determining whether an NFPO
is a soliciting corporation for any given year
is applied as of the last day of the preceding
fiscal year, taking into account the last three
(3) completed fiscal years.

Under the Act, every NFPO must appoint

3 public accountant unless it has gross
annual revenues that are less than the limit
prescribed under the requlations ($50,000
for a saliciting corporation and $1,000,000
for a nan-saliciting corporation). The public
accountant conducts an audit engagement
except in certain situations where the
members may opt for a review engagement.
The public accountant must in all cases

be independent from the NFPQ, its affiliates,
or the directors or officers of the corporation
orits affiliates.

The Act contains many other new features
compared to the CCA, including allowing
members to institute a derivative action
(proceedings against the directors or officers
of the NFPO in the name of the NFPO) and
aremedy in case of abuse, to ensure that
the members' rights are respected. «
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